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DIGEST 

Protest by defaulted contractor that reprocurement of 
requirement throuqh sole-source award to next low offeror 
under original solicitation was improper because of change 
in original delivery schedule is denied where award was made 
at the second low offeror's original price, there was a 
relatively short time span between the original competition 
and the default, and there was insufficient time after the 
default to conduct a new competition. 

DBC IS I ON 

DCX, Inc., protests the award of a contract to Bruce 
Industries, Inc., under request for proposals (RFP) 
No. DLA400-87-R-5894, issued by the Defense Logistics Agency 
(DLA) for light sets for military medical tents. DCX argues 
that the reprocurement of the requirement on which DCX had 
defaulted by award to Bruce, the next low offeror on the 
original solicitation, should have been treated as a new 
acquisition since DLA materially changed the delivery 
schedule in the reprocurement. 

We deny the protest. 

The RFP, issued on July 21, 1987, solicited offers on 12,001 
light sets to be delivered at the rate of 4,000 per month 
between August 19, 1988, and November 4, 1988. A first 
article test report was required no later than June 30. DLA 
received 5 proposals by the March 1 closing date for 
receipt of offers. On April 1, DLA awarded a contract to 
DCX, the low offeror, at a unit price of $364.55, and a 
charge of $24,233 for the first article test report. Bruce 
was the second low offeror with unit prices ranging from 
$389 to $ 4 0 5 ,  and a charge of $18,283 for the first article 
test report. 



DCX f a i l e d  t o  d e l i v e r  a f i r s t  a r t i c l e  tes t  r epor t  by t h e  
J u n e  30 dead l ine .  On J u l y  1 ,  t h e  c o n t r a c t i n g  o f f i c e r  
n o t i f i e d  DCX t h a t  she  would fo rbea r  t e rmina t ing  t h e  
c o n t r a c t  u n t i l  Ju ly  1 2  i n  o rder  t o  a l low DCX t o  complete 
f i r s t  a r t ic le  t e s t i n g .  I n  t h a t  l e t t e r ,  t h e  c o n t r a c t i n g  
o f f i c e r  emphasized D C X ' s  o b l i g a t i o n  t o  d e l i v e r  i n  s t r i c t  
accordance w i t h  t h e  s p e c i f i c a t i o n s  and t h e  i t e m  d e s c r i p t i o n  
i n  t h e  c o n t r a c t ,  and s t r e s s e d  t h e  importance of t h e  c o n t r a c t  
d e l i v e r y  d a t e s  i n  l i g h t  of t h e  f a c t  t h a t  t h e  l i g h t  sets are 
a major component of t e n t s  t o  be assembled f o r  u s e  i n  t h e  
Army's mobile h o s p i t a l s .  DCX f a i l e d  t o  d e l i v e r  a f i r s t  
a r t i c l e  by t h e  J u l y  1 2  d e a d l i n e  and DLA terminated t h e  
c o n t r a c t  f o r  d e f a u l t  on J u l y  13. DCX f i l e d  a no t i ce  of 
appea l  of i ts t e rmina t ion  t o  t h e  Armed Se rv ices  Board of  
Cont rac t  Appeals ( A S B C A )  on October 4.  

Because of de l ays  a s s o c i a t e d  with t h e  t e rmina t ion  f o r  
d e f a u l t  and t h e  urgency of t h e  requirement t o  suppor t  t h e  
medical t e n t  p r o j e c t ,  t h e  Army asser ts ,  t h e  c o n t r a c t i n g  
o f f i c e r  decided t o  n e g o t i a t e  f o r  t h e  repurchase with Bruce,  
t h e  n e x t  low o f f e r o r  on t h e  o r i g i n a l  s o l i c i t a t i o n ,  r a t h e r  
t han  r e s o l i c i t .  Before award DLA changed t h e  d e l i v e r y  
schedule  on t h e  reprocurement t o  r e q u i r e  d e l i v e r y  of 1,200 
l i g h t  sets per  month over  a 9-month per iod  (December 31, 
1988 through September 30, 1989) r a t h e r  t h a n  4,000 per  
month over 2-1/2 months (August 1 9  through November 4 ,  
1988).  According t o  D L A ,  t h e  d e l i v e r y  schedule  was modified 
due t o  a change i n  t h e  type  of t e n t  t o  be used and t h e  
d e l i v e r y  schedule  f o r  t h o s e  t e n t s .  On August 3 1 ,  DLA 
awarded a c o n t r a c t  t o  B r u c e  a t  i t s  o r i g i n a l  u n i t  p r i c e  as a 
repurchase a g a i n s t  D C X ' s  t e rmina ted  c o n t r a c t  and agreed t o  
w a i v e  t h e  f i r s t  a r t i c l e  t e s t  report requirement f o r  Bruce .  

DCX contends t h a t  t h e  new d e l i v e r y  requirements f o r  t h e  
reprocurement c o n s t i t u t e  a material change t o  t h e  c o n t r a c t  
such t h a t  t h e  reprocurement should have been t r e a t e d  as a 
new a c q u i s i t i o n  and DCX should  have been included i n  t h e  
recompet it ion  . 
Where, as here ,  a reprocurement is  f o r  t h e  account of a 
d e f a u l t e d  c o n t r a c t o r ,  t h e  s t a t u t e s  and r e g u l a t i o n s  governing 
r e g u l a r  f e d e r a l  procurements are not s t r i c t l y  a p p l i c a b l e .  
TSCO, I n c . ,  65 Comp. Gen. 347 (19861, 86-1 CPD 11 198. Under 
t h e  Fede ra l  Acqu i s i t i on  Regula t ion  ( F A R )  S 49.402-6(b), i f  
t h e  repurchase is f o r  a q u a n t i t y  not  over t h e  undel ivered  
q u a n t i t y  te rmina ted  f o r  d e f a u l t ,  t h e  c o n t r a c t i n g  o f f i c e r  may 
u s e  any terms and a c q u i s i t i o n  method deemed a p p r o p r i a t e  f o r  
repurchase of t h e  same requirement,  b u t  must  repurchase a t  
a s  reasonable  a p r i c e  as p r a c t i c a b l e  and o b t a i n  compe t i t i on  
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t o  t h e  maximum e x t e n t  p r a c t i c a b l e .  W e  w i l l  review a 
reprocurement  t o  d e t e r m i n e  whether t h e  c o n t r a c t i n g  agency  
a c t e d  r easonab ly  under  t h e  circumstances. TSCO, I n c . ,  
65 Comp. Gen., sup ra .  

What is a t  i s s u e  h e r e  is t h e  p r o p r i e t y  of t h e  s o l e - s o u r c e  
award f o r  t h e  reprocurement .  To t h e  e x t e n t  t h a t  DCX 
c h a l l e n g e s  t h e  changes  i n  t h e  d e l i v e r y  s c h e d u l e  as t h e y  
r e l a t e  t o  t h e  p r o p r i e t y  of t h e  d e f a u l t  t e r m i n a t i o n ,  t h e  
i s s u e  is  w i t h i n  t h e  j u r i s d i c t i o n  of t h e  c o n t r a c t i n g  agency 
and t h e  ASBCA under  t h e  D i s p u t e s  clause o f  D C X ' s  c o n t r a c t  
and ,  t h e r e f o r e ,  i s  n o t  f o r  c o n s i d e r a t i o n  by our Office.  
See - Bid P r o t e s t  R e g u l a t i o n s ,  4 C.F.R.  S 21.3(m)(l) (1988); 
VCA Corp., 8-219305.2, S e p t .  19, 1985, 85-2 C P D  308, 
a f f ' d  -- on r e c o n s i d e r a t i o n ,  B-219305.3, Oct. 1 1 ,  1985, 85-2 
CPD I[ 403. The b a s i c  i s s u e  i t s e l f ,  however--whether t h e  
reprocurement  a c t i o n  was conducted  i n  accordance  wi th  
a p p l i c a b l e  procurement  p rocedures - - i s  one ove r  which w e  
p r o p e r l y  c a n  and do  e x e r c i s e  j u r i s d i c t i o n  wi thout  impinging  
on t h e  j u r i s d i c t i o n  of t h e  c o n t r a c t  a p p e a l s  boards.  I d .  - 
I n  our  view, t h e  a g e n c y ' s  d e c i s i o n  t o  award a reprocurement  
c o n t r a c t  t o  t h e  second low o f f e r o r  on t h e  o r i g i n a l  
s o l i c i t a t i o n  w a s  p rope r  s i n c e  award was made a t  t h e  second 
low o f f e r o r ' s  o r i g i n a l  p r i c e ;  t h e r e  was a r e l a t i v e l y  s h o r t  
t i m e  span  between t h e  o r i g i n a l  c o m p e t i t i o n  and t h e  6 week 
d e l a y  from d e f a u l t  (4-1/2 months ) ;  and there was 
i n s u f f i c i e n t  t i m e  a f t e r  t h e  d e f a u l t  t o  conduct  a new 
c o m p e t i t i o n .  - See H e m e t  V a l l e y  F l y i n g  S e r v i c e ,  Inc .  , 
57 Comp. Gen. 703 (19781, 78-2 C P D  l[ 117; VCA Corp. , 
B-213305.2, supra. C o n t r a r y  t o  D C X ' s  argument ,  we see no 
b a s i s  t o  conc lude  t h a t  t h e  agency w a s  r e q u i r e d  t o  conduc t  a 
new c o m p e t i t i o n ,  i n  v i e w  of i t s  p r e s s i n g  need f o r  t h e  l i g h t  
sets.  Although t h e  o r i g i n a l  d e l i v e r y  schedule  was ex tended  
due t o  a d e l a y  i n  r e c e i v i n g  t h e  t e n t s  i n  which t h e  l i g h t  
se ts  were t o  be used,  t h e  r eco rd  shows t h a t  t h e  agency 
n e v e r t h e l e s s  required d e l i v e r y  of t h e  l i g h t  sets t o  b e g i n  
b e f o r e  d e l i v e r y  of t h e  t e n t s  i n  J a n u a r y  1989, o n l y  5-1/2 
months a f t e r  DCX w a s  t e r m i n a t e d  f o r  d e f a u l t .  Given t h a t  t h e  
o r i g i n a l  procurement  t o o k  8 months,  p l u s  3 months f o r  f i r s t  
a r t i c l e  d e l i v e r y ,  it was r e a s o n a b l e  f o r  t h e  agency t o  make 
award t o  t h e  second l o w e s t  o f f e r o r  who q u a l i f i e d  f o r  f i r s t  
a r t i c l e  waiver i n  o r d e r  t o  e n s u r e  t h a t  i ts d e l i v e r y  
r e q u i r e m e n t s  f o r  t h e  l i g h t  se ts  would be m e t .  

The p r o t e s t  is d e n i e d .  

khxncF General Counsel  
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